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Supreme Court, Appellate Division, Third Department, New York 

 

Matter of BRYON J. MURTHA, Appellant 

v 

VERIZON NY INC. et. al, Respondents 

and 

WORKERS’ COMPENSATION BOARD, Respondent 

and 

GREY AND GREY, LLP, Appellant. 

 

Decided May 17, 2018 

 

Facts:  Claimant was slipped and fell on ice working as a service technician.  The claim  

was established for injuries to the neck, left shoulder and lower back.  The 

claimant’s physician filed a request to perform total disc replacement surgery on 

the cervical spine, which the carrier denied based upon its consultant’s opinion.  

Depositions were directed.  Despite the fact that the treating physicians were 

subpoenaed, the carrier’s consultant was the only one to appear for testimony.  

The Law Judge denied the request for surgery and assessed a penalty under §25 

(3)(c) against the claimant’s attorneys noting that the attorney presenting 

summations for the firm purportedly mischaracterized the consultant’s testimony.  

The claimant and the attorneys appealed and the denial of the surgery was 

Affirmed but the decision was modified to the extent of which section of the law 

under which the penalty was imposed upon the attorney finding that the penalty 

should have been imposed pursuant to §114-a(3)(i).  The claimant’s attorneys 

again appealed.       

 

Holding:        Modified to the extent that the penalty assessed against the claimant’s attorneys      

is Reversed. 

   

Discussion:     Attorneys argue that they were being punished for the failure of the claimant’s 

physicians to comply with the subpoenas.  Attorneys further argue that even if the 

imposition of a penalty was appropriate §114-a(3)(i) does not authorize the Board 
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to assess a penalty against a party’s counsel.  The Appellate Division agreed there 

was no proper statutory authorization to impose the penalty.  Proper statute would 

have been §114-a(3)(ii).  The Court went on to further note that had the Board 

used the proper statute it still would not have agreed that a penalty was 

appropriate here and agreed that the real issue was that the attorneys should not be 

penalized for the doctors’ failure to appear for testimony. 


